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HOUSE BI LL 2603

St ate of WAshi ngt on 590th Legislature 2006 Regul ar Session

By Representatives Roberts, Dickerson, Lovick, Pettigrew, G een,
O Brien, Ericks, MDonald, Tom Appleton, Moeller and Kagi

Read first tine 01/11/2006. Referred to Conmmittee on Juvenile
Justice & Famly Law

AN ACT Relating to sealing diversion records; and anending RCW
13.40. 080 and 13. 50. 050.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW13.40.080 and 2004 c 120 s 3 are each anended to read
as follows:

(1) A diversion agreenent shall be a contract between a juvenile
accused of an offense and a diversion unit whereby the juvenile agrees
to fulfill certain conditions in |lieu of prosecution. Such agreenents
may be entered into only after the prosecutor, or probation counsel or
pursuant to this chapter, has determ ned that probable cause exists to
believe that a crinme has been commtted and that the juvenile commtted

it. Such agreenents shall be entered into as expeditiously as
possi bl e.

(2) A diversion agreenent shall be limted to one or nore of the
fol | ow ng:

(a) Community restitution not to exceed one hundred fifty hours,
not to be perfornmed during school hours if the juvenile is attending
school
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(b) Restitution limted to the amount of actual |oss incurred by
any victim

(c) Attendance at up to ten hours of counseling and/or up to twenty
hours of educational or informational sessions at a community agency.
The educational or informational sessions may include sessions relating
to respect for self, others, and authority; victim awareness;
accountability; sel f-worth; responsi bility; work  ethics; good
citizenship; literacy; and life skills. For purposes of this section,
"community agency" nmay also nean a community-based nonprofit
organi zation, if approved by the diversion unit. The state shall not
be liable for costs resulting fromthe diversion unit exercising the
option to permt diversion agreenents to mandate attendance at up to
ten hours of counseling and/or up to twenty hours of educational or
i nformati onal sessions;

(d) Afine, not to exceed one hundred dollars;

(e) Requirenments to remain during specified hours at hone, school
or work, and restrictions on |eaving or entering specified geographi cal
areas; and

(f) Upon request of any victimor witness, requirenents to refrain
fromany contact with victins or witnesses of offenses commtted by the
juvenil e.

(3) Notwithstanding the provisions of subsection (2) of this
section, youth courts are not limted to the conditions inposed by
subsection (2) of this section in inmposing sanctions on juveniles
pursuant to RCW 13. 40. 630.

(4) In assessing periods of community restitution to be perforned
and restitution to be paid by a juvenile who has entered into a
di version agreenent, the court officer to whomthis task is assigned
shall consult with the juvenile's custodial parent or parents or
guardian. To the extent possible, the court officer shall advise the
victins of the juvenile offender of the diversion process, offer victim
inpact letter forns and restitution claimforns, and invol ve nenbers of
the community. Such nenbers of the comunity shall neet with the
juvenil e and advise the court officer as to the terns of the diversion
agreenent and shall supervise the juvenile in carrying out its terns.

(5)(a) A diversion agreenent may not exceed a period of six nonths
and may include a period extending beyond the eighteenth birthday of
t he divertee.
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(b) If additional time is necessary for the juvenile to conplete
restitution to a victim the time period limtations of this subsection
may be extended by an additional six nonths.

(c) If the juvenile has not paid the full anobunt of restitution by
the end of the additional six-nonth period, then the juvenile shall be
referred to the juvenile court for entry of an order establishing the
anount of restitution still owed to the victim In this order, the
court shall also determne the terns and conditions of the restitution,
including a paynent plan extending up to ten years if the court
determnes that the juvenile does not have the neans to nake ful
restitution over a shorter period. For the purposes of this subsection
(5 (c), the juvenile shall remain under the court's jurisdiction for a
maxi mum term of ten years after the juvenile's eighteenth birthday.
Prior to the expiration of the initial ten-year period, the juvenile
court may extend the judgnent for restitution an additional ten years.
The court may relieve the juvenile of the requirenent to pay full or
partial restitution if the juvenile reasonably satisfies the court that
he or she does not have the neans to make full or partial restitution
and could not reasonably acquire the neans to pay the restitution over
a ten-year period. If the court relieves the juvenile of the
requirenent to pay full or partial restitution, the court nmay order an
anount of community restitution that the court deens appropriate. The
county clerk shall neke disbursenents to victins naned in the order
The restitution to victinse naned in the order shall be paid prior to
any paynent for other penalties or nonetary assessnents. A juvenile
under obligation to pay restitution nmay petition the court for
nodi fication of the restitution order.

(6) The juvenile shall retain the right to be referred to the court
at any time prior to the signing of the diversion agreenent.

(7) Divertees and potential divertees shall be afforded due process
in all contacts with a diversion unit regardless of whether the
juveniles are accepted for diversion or whether the diversion program
is successfully conpleted. Such due process shall include, but not be
limted to, the follow ng:

(a) A witten diversion agreenent shall be executed stating al
conditions in clearly understandabl e | anguage;

(b) Violation of the terns of the agreement shall be the only
grounds for term nation;
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(c) No divertee may be termnated froma diversion program w t hout
bei ng given a court hearing, which hearing shall be preceded by:

(i) Witten notice of alleged violations of the conditions of the
di versi on program and

(ii) Disclosure of all evidence to be offered agai nst the divertee;

(d) The hearing shall be conducted by the juvenile court and shal
i ncl ude:

(1) Opportunity to be heard in person and to present evidence;

(ii) The right to confront and cross-exam ne all adverse w tnesses;

(ii1) Awitten statenent by the court as to the evidence relied on
and the reasons for term nation, should that be the decision; and

(1v) Denonstration by evidence that the divertee has substantially
violated the ternms of his or her diversion agreenent.

(e) The prosecutor may file an information on the offense for which
the divertee was diverted:

(1) I'n juvenile court if the divertee is under eighteen years of

age; or
(i) In superior court or the appropriate court of Ilimted
jurisdiction if the divertee is eighteen years of age or ol der.
(8 The diversion unit shall, subject to available funds, be

responsi ble for providing interpreters when juveniles need interpreters
to effectively comunicate during diversion wunit hearings or
negoti ati ons.

(9) The diversion unit shall be responsible for advising a divertee
of his or her rights as provided in this chapter.

(10) The diversion unit may refer a juvenile to conmunity-based
counseling or treatnent prograns.

(11) The right to counsel shall inure prior to the initial
interview for purposes of advising the juvenile as to whether he or she
desires to participate in the diversion process or to appear in the
juvenile court. The juvenile nmay be represented by counsel at any
critical stage of the diversion process, including intake interviews
and term nation hearings. The juvenile shall be fully advised at the
intake of his or her right to an attorney and of the rel evant services

an attorney can provide. For the purpose of this section, intake
interviews nean all interviews regarding the diversion agreenent
process.
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The juvenile shall be advised that a diversion agreenent shal
constitute a part of the juvenile's crimnal history as defined by RCW
13. 40. 020( 7). A signed acknow edgnent of such advisenent shall be
obtai ned fromthe juvenile, and the docunent shall be maintained by the
diversion unit together with the diversion agreenent, and a copy of
bot h docunents shall be delivered to the prosecutor if requested by the
prosecutor. The supreme court shall pronulgate rules setting forth the
content of such advisenent in sinple |anguage.

(12) Wen a juvenile enters into a diversion agreenment, the
juvenile court may receive only the followng information for
di spositional purposes:

(a) The fact that a charge or charges were nade;

(b) The fact that a diversion agreenment was entered into;

(c) The juvenile's obligations under such agreenent;

(d) Whether the alleged offender performed his or her obligations
under such agreenent; and

(e) The facts of the alleged offense.

(13) A diversion unit may refuse to enter into a diversion
agreenent with a juvenile. Wen a diversion unit refuses to enter a
di version agreenent with a juvenile, it shall imediately refer such
juvenile to the court for action and shall forward to the court the
crimnal conplaint and a detailed statenment of its reasons for refusing
to enter into a diversion agreenent. The diversion unit shall also
i medi ately refer the case to the prosecuting attorney for action if
such juvenile violates the terns of the diversion agreenent.

(14) A diversion unit may, in instances where it determ nes that
the act or omssion of an act for which a juvenile has been referred to
it involved no victim or where it determnes that the juvenile
referred to it has no prior crimnal history and is alleged to have
commtted an illegal act involving no threat of or instance of actual
physi cal harm and involving not nore than fifty dollars in property
| oss or damage and that there is no | oss outstanding to the person or
firmsuffering such damage or | oss, counsel and rel ease or rel ease such
a juvenile without entering into a diversion agreenent. A diversion
unit's authority to counsel and release a juvenile wunder this
subsection includes the authority to refer the juvenile to comunity-
based counseling or treatnent prograns. Any juvenile rel eased under
this subsection shall be advised that the act or om ssion of any act
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for which he or she had been referred shall constitute a part of the
juvenile's crimnal history as defined by RCW 13.40.020(7). A signed
acknow edgnent of such advi senment shall be obtained fromthe juvenile,
and the docunent shall be maintained by the unit, and a copy of the
docunent shall be delivered to the prosecutor if requested by the
prosecutor. The suprene court shall pronulgate rules setting forth the
content of such advisenent in sinple | anguage. A juvenile determ ned
to be eligible by a diversion unit for release as provided in this
subsection shall retain the sane right to counsel and right to have his
or her case referred to the court for formal action as any other
juvenile referred to the unit.

(15) A diversion unit may supervise the fulfillnment of a diversion
agreenent entered into before the juvenile' s eighteenth birthday and
which includes a period extending beyond the divertee' s eighteenth
bi rt hday.

(16) If a fine required by a diversion agreenent cannot reasonably
be paid due to a change of circunstance, the diversion agreenent may be
nodi fied at the request of the divertee and with the concurrence of the
diversion unit to convert an unpaid fine into community restitution
The nodification of the diversion agreenent shall be in witing and
signed by the divertee and the diversion unit. The nunber of hours of
community restitution in lieu of a nonetary penalty shall be converted
at the rate of the prevailing state m ni nrum wage per hour

(17) Fines inposed under this section shall be collected and paid
into the county general fund in accordance with procedures established
by the juvenile court adm nistrator under RCW 13.04. 040 and may be used
only for juvenile services. In the expenditure of funds for juvenile
services, there shall be a mmintenance of effort whereby counties
exhaust existing resources before using anpunts collected under this
section.

(18) Upon conpletion of a diversion agreenent or counsel and
rel ease, the records of the diversion shall be seal ed.

Sec. 2. RCW13.50.050 and 2004 c 42 s 1 are each anmended to read
as follows:

(1) This section governs records relating to the comm ssion of
juvenil e offenses, including records relating to diversions.
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(2) The official juvenile court file of any alleged or proven
juvenil e offender shall be open to public inspection, unless sealed
pursuant to subsection (12) of this section.

(3) Al records other than the official juvenile court file are
confidential and may be released only as provided in this section, RCW
13.50. 010, 13.40.215, and 4. 24.550.

(4) Except as otherwi se provided in this section and RCW 13. 50. 010,
records retained or produced by any juvenile justice or care agency may
be released to other participants in the juvenile justice or care
system only when an investigation or case involving the juvenile in
question is being pursued by the other participant or when that other
participant is assigned the responsibility for supervising the
juvenil e.

(5) Except as provided in RCW 4.24.550, information not in an
official juvenile court file concerning a juvenile or a juvenile's
famly nmay be released to the public only when that information coul d
not reasonably be expected to identify the juvenile or the juvenile's
famly.

(6) Notwithstanding any other provision of this chapter, the
rel ease, to the juvenile or his or her attorney, of |aw enforcenent and
prosecuting attorneys' records pertaining to investigation, diversion,
and prosecution of juvenile offenses shall be governed by the rules of
di scovery and other rules of Jlaw applicable in adult crimnal
i nvestigations and prosecutions.

(7) Upon the decision to arrest or the arrest, |aw enforcenent and
prosecuting attorneys nmy cooperate wth schools in releasing
information to a school pertaining to the investigation, diversion, and
prosecution of a juvenile attending the school. Upon the decision to
arrest or the arrest, incident reports may be rel eased unl ess rel easing
the records would jeopardize the investigation or prosecution or
endanger W t nesses. If release of incident reports would jeopardize
the investigation or prosecution or endanger w tnesses, |aw enforcenent
and prosecuting attorneys may rel ease information to the maxi mum ext ent
possible to assist schools in protecting other students, staff, and
school property.

(8) The juvenile court and the prosecutor may set up and naintain
a central record-keeping system which nmay receive information on al
all eged juvenile offenders against whom a conplaint has been filed
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pursuant to RCW 13.40.070 whether or not their cases are currently
pendi ng before the court. The central record-keeping system may be
conput eri zed. If a conplaint has been referred to a diversion unit,
the diversion unit shall pronptly report to the juvenile court or the
prosecuting attorney when the juvenile has agreed to diversion. An
offense shall not be reported as crimnal history in any central
record- keepi ng systemw thout notification by the diversion unit of the
date on which the offender agreed to diversion.

(9) Upon request of the victimof a crinme or the victinmis i mediate
famly, the identity of an alleged or proven juvenile offender alleged
or found to have commtted a crine against the victimand the identity
of the alleged or proven juvenile offender's parent, guardian, or
custodi an and the circunstance of the alleged or proven crine shall be
released to the victimof the crinme or the victims inmediate famly.

(10) Subject to the rules of discovery applicable in adult crimna
prosecutions, the juvenile offense records of an adult crimnal
defendant or witness in an adult crimnal proceeding shall be rel eased
upon request to prosecution and defense counsel after a charge has

actually been filed. The juvenile offense records of any adult
convicted of a crime and placed under the supervision of the adult
corrections system shall be released upon request to the adult

corrections system

(11) I'n any case in which an information has been filed pursuant to
RCW 13.40. 100 or a conplaint has been filed with the prosecutor and
referred for diversion pursuant to RCW 13.40.070, the person the
subject of the information or conplaint may file a nmotion with the
court to have the court vacate its order and findings, if any, and
subject to subsection (23) of this section, order the sealing of the
official juvenile court file, the social file, and records of the court
and of any other agency in the case.

(12) The court shall not grant any notion to seal records nade
pursuant to subsection (11) of this section that is filed on or after
July 1, 1997, unless it finds that:

(a) For class B offenses other than sex offenses, since the |ast
date of release from confinenent, including full-time residential
treatnent, if any, or entry of disposition, the person has spent five
consecutive years in the community wi thout commtting any offense or
crinme that subsequently results in conviction. For class C offenses
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other than sex offenses, since the last date of release from
confinement, including full-tinme residential treatnent, if any, or
entry of disposition, the person has spent two consecutive years in the
community without commtting any offense or crine that subsequently
results in conviction. For gross m sdeneanors and m sdeneanors, Since
the last date of release from confinenment, including full-tine
residential treatnment, if any, or entry of disposition, the person has
spent two consecutive years in the comunity without commtting any
offense or crinme that subsequently results in conviction. For

di versions, ((stree—completion—ol—thediversionagreenent—the person

[
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the person has conpleted the diversion agreenent or was counsel ed and
rel eased,;

(b) No proceeding is pending agai nst the noving party seeking the
conviction of a juvenile offense or a crimnal offense;

(c) No proceeding is pending seeking the formation of a diversion
agreenent with that person;

(d) The person has not been convicted of a class A or sex offense;

and

(e) Full restitution has been paid.

(13) The person making a notion pursuant to subsection (11) of this
section shall give reasonable notice of the notion to the prosecution
and to any person or agency whose files are sought to be seal ed.

(14) If the court grants the notion to seal nade pursuant to
subsection (11) of this section, it shall, subject to subsection (23)
of this section, order sealed the official juvenile court file, the
social file, and other records relating to the case as are naned in the
order. Thereafter, the proceedings in the case shall be treated as if
they never occurred, and the subject of the records may reply
accordingly to any inquiry about the events, records of which are
seal ed. Any agency shall reply to any inquiry concerning confidenti al
or sealed records that records are confidential, and no information can
be given about the existence or nonexi stence of records concerning an
i ndi vi dual

(15) Inspection of the files and records included in the order to
seal may thereafter be permtted only by order of the court upon notion
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made by the person who is the subject of the information or conpl aint,
except as otherw se provided in RCW13.50.010(8) and subsection (23) of
this section.

(16) Any adjudication of a juvenile offense or a crinme subsequent
to sealing has the effect of nullifying the sealing order. Any
charging of an adult felony subsequent to the sealing has the effect of
nullifying the sealing order for the purposes of chapter 9.94A RCW
The adm nistrative office of the courts shall ensure that the superior
court judicial information system provides prosecutors access to
informati on on the existence of sealed juvenile records.

(17)(a) A person eighteen years of age or older whose crimnal
hi story consists of only one referral for diversion may request that
the court order the records in that case destroyed. The request shal
be granted, subject to subsection (23) of this section, if the court
finds that two years have el apsed since conpletion of the diversion
agr eement .

(b) A person twenty-three years of age or older whose crimna
hi story consists of only referrals for diversion may request that the
court order the records in those cases destroyed. The request shall be
granted, subject to subsection (23) of this section, if the court finds
that all diversion agreenents have been successfully conpleted and no
proceedi ng is pending against the person seeking the conviction of a
crim nal offense.

(18) If the court grants the notion to destroy records nade
pursuant to subsection (17) of this section, it shall, subject to
subsection (23) of this section, order the official juvenile court
file, the social file, and any other records naned in the order to be

dest royed.

(19) The person nmaking the notion pursuant to subsection (17) of
this section shall give reasonable notice of the notion to the
prosecuting attorney and to any agency whose records are sought to be
dest royed.

(20) Any juvenile to whomthe provisions of this section may apply
shall be given witten notice of his or her rights under this section
at the time of his or her disposition hearing or during the diversion
process.

(21) Nothing in this section may be construed to prevent a crine
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victimor a nenber of the victims famly fromdivulging the identity
of the alleged or proven juvenile offender or his or her famly when
necessary in a civil proceeding.

(22) Any juvenile justice or care agency may, subject to the
limtations in subsection (23) of this section and (a) and (b) of this
subsection, develop procedures for the routine destruction of records
relating to juvenile offenses and diversions.

(a) Records may be routinely destroyed only when the person the
subject of the information or conplaint has attained twenty-three years
of age or older, or is eighteen years of age or older and his or her
crimnal history consists entirely of one diversion agreenent and two
years have passed since conpletion of the agreenent.

(b) The court may not routinely destroy the official juvenile court
file or recordings or transcripts of any proceedi ngs.

(23) No identifying information held by the WAashi ngton state patrol
in accordance with chapter 43.43 RCW is subject to destruction or
sealing under this section. For the purposes of this subsection,
identifying information includes photographs, fingerprints, palnprints,
soleprints, toeprints and any other data that identifies a person by
physi cal characteristics, nane, birthdate or address, but does not
include information regarding crimnal activity, arrest, charging,
di version, conviction or other information about a person's treatnent
by the crimnal justice system or about the person's behavior.

(24) Information identifying child victins under age ei ghteen who
are victins of sexual assaults by juvenile offenders is confidentia
and not subject to release to the press or public wthout the
permssion of the child victim or the child s Ilegal guardian.
Identifying information includes the child victims nanme, addresses,
| ocation, photographs, and in cases in which the child victimis a
relative of the alleged perpetrator, identification of the relationship
between the child and the all eged perpetrator. Information identifying
a child victim of sexual assault may be released to | aw enforcenent,
prosecutors, judges, defense attorneys, or private or governnental
agenci es that provide services to the child victimof sexual assault.

--- END ---
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